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Dear readers,
In this issue Martin Anderson examines Kissinger’s cul-

ture of secrecy. Anderson’s focus is Argentina in the context
of Kissinger’s resignation from the chairmanship of the 911
enquiry commission (article 1).

In an interview recently published on Salon.com con-
cerning Vietnam, Kissinger said:

“If you are going to ask whether I feel guilty about Viet-
nam, the interview is over. I’ll walk out.”

Asked towards the end of the interview:
“What if the United States had allowed Vietnam to go

communist after World War II?”,
Kissinger replied:
“Wouldn’t have mattered very much”. “If the Vietnam

domino had fallen then, no great loss” (article 2).
Finally, we publish a legal assessment written by Faisal

Chaudhry for KissingerWatch, which reviews the Interna-
tional Law of Accomplice Liability with respect to Kissinger
and Chile (article 3).

Thanks for your readership,

Michael Schmitt
The International Campaign against Impunity
michael@icai-online.org

John M. Miller
East Timor Action Network
fbp@igc.org

Gérman Westphal
Instituto Cono Sur
westphal@umbc.edu
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Poor Henry Kissinger. He should have taken a cue from
the disastrous example of his former mentor, the late vice
president Nelson Rockefeller, and lain low instead of posing
for posterity’s statue.

Hours after “Rocky” died on Jan. 26, 1979, his spokes-
man pompously averred that the great man had expired while
disinterestedly working late at night to bring low-cost repro-
ductions of American art to the homes of his less-fortunate
countrymen. In fact, the married Rockefeller went out, sans
vêtements, in a romp with a 27-year-old female friend. The
hypocrisy of this lugubrious flackery was too much for the
usually discreet New York Times. It reported how the former
governor was found at a town-house hideaway at 13 W. 54th
St. by emergency-rescue personnel an hour after he collapsed
from a heart attack. The usually impeccably dressed
Rockefeller, it was reported, was wearing shoes, but no socks,
and pants that were on backward.

It took a national tragedy (9/11) and Kissinger’s own
hubris to put to pad the former secretary of state’s similar
pretensions of selflessness and the self-propagated image of
rectitude captured (appropriately enough) by cartoonist Peter
Steiner in the New Yorker magazine. In it a woman com-
ments to a man watching television: “For righteous indigna-
tion, no one can match Henry Kissinger.”

Kissinger had been forced to withdraw as the head of the
commission created to study the failures of Sept. 11 after re-
fusing to disclose the client list of his international consult-
ing firm -- a group that allegedly includes several notorious
human-rights violators. Victims’ families were concerned
about potential conflicts of interest as he attempted to do the
public’s business while still raking in millions of dollars from
unnamed foreign countries and corporations. After all, the
core of Kissinger’s much-celebrated brilliance was his big-
picture thinking and ability to profit from seemingly unre-
lated events. In the words of his biographer Walter Isaacson,
it was Kissinger’s “ability to see the relationships between
different events and to conceptualize patterns. He sensed how
an action in one corner of the world would reverberate in
another, how the application of power in one place would
ripple elsewhere.”

While burnishing a public claim to unselfish service,
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Kissinger’s taste for behind-the-scenes manipulation in search
of favorable news coverage was legendary. Following publi-
cation in 1987 of an exposé detailing the “green light” Kiss-
inger gave to Argentina’s military dictatorship for a vicious
counterinsurgency effort opposed by conservative U.S. Am-
bassador Robert Hill, Kissinger and his minions went into
full damage-control mode. In private Kissinger lampooned
portrayals of Hill, who by that time had died, as a human-
rights campaigner. “The notion of Hill as a passionate hu-
man-rights advocate is news to all his former associates,” he
wrote to one liberal magazine editor.

 Former Kissinger aide and current Assistant Secretary
General of the Organization of American States Luigi Einaudi
dutifully told State Department associates he had been in the
Santiago, Chile, hotel room when the okay allegedly was given
to the Argentine generals, and that Hill’s version was wrong.
And in a detailed letter dated January 1988, another Kiss-
inger chum, William Rogers, claimed the former secretary of
state had been at his “most aggressive mood on human rights
during your Santiago visit,” something several other U.S.
diplomats in attendance there dispute.

 Kissinger circulated the letter privately to journalists,
taking pains to point out in a handwritten note at the bottom
that his former aide had supported 1972 Democratic presi-
dential nominee Sen. George McGovern, in an apparent at-
tempt to establish Rogers’ independent credentials. Claim-
ing “every one of the witnesses [cited by the article] had an
ax to grind,” Rogers pretended to remind Kissinger that Hill
“never told us during the last six months, while he was work-
ing on the human-rights issue so energetically, that you had
misled [Argentine Foreign Minister Adm. Cesar] Guzzetti,
or that the junta was under a dangerously misguided impres-
sion about your attitude. ... If he had concluded you had given
a ‘green light’ he certainly would have -- and should have --
said so sometime between June 1976 and Jan. 8, 1997, and
not kept silent.”

Declassified documents published by Insight [see “Kiss-
inger Had a Hand in ‘Dirty War,’” Jan. 28] show that Hill
issued several démarches to Kissinger and his aides during
that time and that posthumous criticisms of him to protect
Kissinger were lies about a dead man. A three-page cable

Hill sent to the State Department, dated Oct. 19, 1976, put
his “bitter criticism” of Kissinger’s handling of the meetings
with Guzzetti on the record, according to a memo by another
U.S. official who recommended an immediate response at that
time

Kissinger once won the Nobel Peace Prize for signing a
cease-fire with North Vietnam. His Pulitzer-class claims to
rewriting history should be less successful.

Martin Edwin Andersen, an Insight reporter, broke the
first story about Kissinger and the Argentine generals in Oc-
tober 1987.
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Stephen Talbot is a documentary filmmaker. In 1998 he
produced the PBS history special, “1968: The Year That
Shaped a Generation,” which he is currently expanding into
a two-hour retrospective on the Vietnam war.

Dec. 5, 2002  |  Just when I thought there could be no
further desecration of those who perished on Sept. 11, George
W. Bush appoints Henry Kissinger to direct an investigation
of the government’s failure to prevent the terrorist attacks.
Honestly, it took my breath away. Even in a time of cynical
politics, this is stunning.

I realize, of course, that Bush never wanted any kind of
independent investigation to take place -- that the families of
the victims compelled him to act. And if the administration’s
goal is to contain and limit the probe, to avoid embarrassing
revelations about U.S. intelligence failures, then Kissinger is
just the man.

Forget Karl Rove. This is our true Machiavelli, a states-
man famous for conducting foreign policy with a twist of
treachery and deceit. From the clandestine bombing of Cam-
bodia to supporting Pinochet’s bloody military coup in Chile,
Kissinger is a man who has many secrets of his own to hide.
Talk about a conflict of interest! How can Kissinger, at age
79, a lifelong member of the national security establishment,
a presidential advisor who wiretapped his own colleagues to
prevent leaks, suddenly become a truly independent investi-
gator of the CIA, FBI and the White House? Who would ever
believe him?

There are those who argue that Kissinger, the Cold War-
rior who went to China, can surprise us once again, crown-
ing his career and salvaging his reputation, by transforming
himself into a steadfast inquisitor of his old associates, friends
and patrons. “He’s working for his historic reputation now,”
argues William Safire, the former Nixon speechwriter.

Call me dubious. Kissinger is too compromised, too
feeble, too solicitous of power to name names and reveal any
uncomfortable truths about what the government ought to have
done to forestall the Sept. 11 attacks. My own experience



Kissinger Watch .............................................................................................................................................................. page 3

FAIR USE NOTICE: This bulletin contains copy-
righted material the use of which has not been specifi-
cally authorized by the copyright owner. We distribute
this material without profit and believe this constitutes
a fair use of any such copyrighted material as provided
for in 17 U.S.C § 107. If you wish to use copyrighted
material from this site for purposes of your own that go
beyond fair use, you must obtain permission from the
copyright owner.  

with Kissinger only deepens my skepticism about his cred-
ibility and his willingness to reform a flawed system.

I met Kissinger last year in New York to interview him
for a public television documentary I am making about the
Vietnam War and the protests it provoked. When I arrived
with my camera crew at his Park Avenue business address, I
noticed that his consulting firm, Kissinger Associates, was
discreetly missing from the lobby directory. Even prior to Sept.
11, the former national security advisor and secretary of state
was cautious about his own security. There’s no telling who
might show up. In Paris last year the French police arrived at
his Ritz Hotel suite to serve Kissinger with a summons to
appear in court to answer questions about French citizens
who disappeared during the U.S.-backed coup in Chile. Kiss-
inger immediately fled the country.

On the 26th floor we were buzzed into his office suite,
questioned by a receptionist seated behind a transparent bar-
rier, and finally admitted to a waiting room decorated in a
Chinese motif.

I heard him before I saw him. In his unmistakable Ger-
man accent, Kissinger was berating a female assistant for
scheduling him at an event he did not wish to attend.
Kissinger’s tantrums were legendary at the Nixon White
House. Here I would call his tone aggrieved and imperious,
except that the more he complained, the more he sounded
like a grumpy old man.

Suddenly he appeared at the doorway. “What’s this
about?” he growled, as if I were an unannounced intruder. I
was momentarily dazed by the shock of recognition. “Oh, my
god, it’s Henry Kissinger!” I thought. It was like turning a
corner and bumping into the ghost of Richard Nixon or John
Mitchell. An imposing figure who cast a shadow over my
draft age years. And yet, something was wrong. This wasn’t
the same Kissinger who prolonged the Vietnam War, lied about
it, and haunted my youthful dreams. This was Kissinger di-
minished. An old man, recovering from surgery, shorter than
I’d imagined, hard of hearing.

He motioned me into his office, closed the door and or-
dered me to sit on a couch to his left, explaining that he had
a new “disability” -- a bad right eye. “What questions are you
going to ask?” he demanded. Before I could answer he told
me any mention of his being a “war criminal” was off-limits.

“If you are going to ask whether I feel guilty about Viet-
nam, the interview is over. I’ll walk out.”

Now I was nervous that Kissinger would bolt. I played
my best card. I told him I had just interviewed Robert
McNamara in Washington. That got his attention. He stopped
badgering me, and then he did an extraordinary thing. He
began to cry.

But no, not real tears. Before my eyes, Henry Kissinger
was acting.

“Boohoo, boohoo,” Kissinger said, pretending to cry and
rub his eyes. “He’s still beating his breast, right? Still feeling
guilty.” He spoke in a mocking, singsong voice and patted
his heart for emphasis.

It was an astonishing moment. I longed for a camera. It
may have been bad acting, but it was riveting.

I finally managed to stammer that yes, McNamara did
express regret about the war. But Kissinger cut me off. Ap-
parently we were not going to dwell on the former defense
secretary’s bleeding heart.

In fact, McNamara, another old man, an architect of the
Vietnam War, had told me, “The war could have been
avoided.” He said his “greatest regret” was urging President
Lyndon Johnson in 1965 to commit American troops to a land
war in Asia. McNamara called the war a “tragedy.”

“It tore the nation apart,” McNamara said. “And I think
to some degree we’re still suffering from that.”

McNamara’s sorrow seems genuine. The infuriating part
is that he still defends his decision to keep silent in public
about his disenchantment with the war until long after it was
over. “It’s not appropriate for a secretary of defense to, in
your terms, go public,” he admonished me. “I felt that I could
do more inside than I could have outside.”

But McNamara’s public reticence deprived the antiwar
movement of a powerful voice and undoubtedly prolonged
the war. In November 1967, one month after more than 50,000
Americans surrounded the Pentagon, McNamara submitted
a private memo to Johnson declaring that the U.S. could not
win the war and should withdraw from Vietnam. LBJ was
not persuaded, McNamara departed. But he never bothered
to tell Americans of his dissent until it was too late.

I still consider McNamara’s failure in the late ’60s to
speak openly about the war unforgivable. He had champi-
oned the war, dispatched some 500,000 U.S. soldiers to fight
it, and then neglected to mention he’d been wrong after all.
But at least, late in his life, McNamara is taking some mea-
sure of responsibility and admits some of his mistakes.

Which is more than you can say for Henry Kissinger. On
America’s war in Vietnam -- which he inherited from
McNamara and the Democrats but continued for seven more
years -- Kissinger remains unreconstructed, unapologetic. He
expresses nothing but contempt for McNamara’s anguished
reappraisals.

For several minutes, Kissinger continued to hector me
about my intentions, wanting to know precisely what ques-
tions I would ask. I declined as a matter of journalistic prin-
ciple. I felt the interview slipping away, his irritability in-
creasing, and then abruptly, he agreed to go on camera.

Under the lights, even our softest lights, he complained.
His right eye was clearly bothering him. His answers to my
first questions were curt, stiff, cautious. But I avoided the



Kissinger Watch .............................................................................................................................................................. page 4

phrase “war criminal,” and after a while he settled into his
standard defensive posture: speaking in that ponderous, suf-
focating drone that implies great meaning while revealing
nothing.

As we changed tape, he snapped to life. “Good ques-
tions,” he said, which meant I hadn’t laid a glove on him.
Then doubt crossed his face. “It depends on how you edit
this.” And just as quickly, his confidence revived. “No, you
can’t make this look bad no matter how you edit it.”

His legendary arrogance and insecurity alternated
throughout the remainder of the interview. But he grew testy
as I probed. He defended the U.S. invasion of Cambodia in
1970, saying, “I personally believe we should have gone in
deeper and we should have stayed longer,” and he dismissed
any possibility that the relentless U.S. bombing of Cambodia
led to the disintegration of civil society and the rise of the
genocidal Khmer Rouge.

“We could have won the war in Cambodia, which was
possible,” he argued. “Vietnam was questionable.”

Asked why he did not push to end the war after he real-
ized it was unwinnable, Kissinger groaned. “Could it have
ended a year earlier, six months earlier? How do I know?” he
shrugged. “I don’t think so. Besides, by that time our casual-
ties had gotten down so low that that was not a major factor
in the situation.”

Perhaps not for Kissinger or Nixon, but those casualties
surely mattered to the thousands of Americans who died need-
lessly in the waning years of the war, not to mention the Viet-
namese, Cambodians and Laotians who continued to die as
Nixon and Kissinger pursued “peace with honor.”

When Kissinger’s associate, Daniel Ellsberg, gave the
Pentagon Papers -- the government’s secret history of the
Vietnam War -- to the New York Times, Kissinger went bal-
listic. He was deeply involved in the Nixon administration’s
vendetta against the whistleblower. (And this is the man Presi-
dent Bush is now relying on to draw out truth-tellers from
government agencies.) But he deflected my question about
his campaign to destroy Ellsberg’s career and reputation, say-
ing only, “Ellsberg is one of the brightest people I have ever
met.”

Displaying his notorious thin skin, Kissinger interrupted
me if I questioned anything he said. He asked me why we
were still debating these matters 30 years after the war ended
and then erupted at his opponents. “They present the history
of the Vietnam War as if a bunch of power-crazed maniacs,
first in the Johnson administration and then in the Nixon
administration, who love to kill people, continued a sense-
less war, which the moral protesters wanted to end.” His voice
rising in agitation, Kissinger exclaimed, “How plausible is
such an interpretation of history?”

Out of the blue, he complained that people had no right
to call him a “psychopath” for his conduct of the war. “It gets
to be a nuisance,” he said, “but I’m a big boy.”

When the camera stopped rolling, Kissinger immediately
said, “I bet McNamara was less strong than I was.”

Kissinger seemed very pleased with himself. I must have
looked disgusted.

“I love McNamara,” he added. “He’s a wonderful man.”
Ah, the language of diplomacy.
As we packed up our gear, I asked Kissinger one last

question. Something I really wanted to know. “What if the
United States had allowed Vietnam to go communist after
World War II?”

“Wouldn’t have mattered very much,” Kissinger mut-
tered. Lights off. No camera recording what he was saying.
“If the Vietnam domino had fallen then, no great loss.”

With that he rose, stiffly, from his chair and left the room.
Fifty-eight thousand Americans died in the Vietnam War

-- nearly 21,000 of them during Kissinger’s watch. More than
600,000 Vietnamese soldiers were killed during the Nixon-
Kissinger years. No one is certain how many civilians died.

And yet Kissinger had just told me that none of these
deaths were necessary, from a geopolitical point of view.

He is an old man now and he shows no signs of remorse.
And he has never displayed a willingness to challenge the
foreign policy establishment that continues to consult and
flatter him.

Kissinger promises a “full accounting” of the circum-
stances leading to the Sept. 11 tragedy and vows, “We will go
where the facts lead us.” But I don’t know why anyone would
believe him. Kissinger’s specialty is the coverup. He knows
where the bodies are buried, literally and figuratively, and he
knows how to keep them there. And President George W.
Bush knew all that when he appointed him.
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By Faisal I. Chaudhry,
fchaudhr@law.harvard.edu
Special to Kissinger Watch

In significant part a reissuing of facts and stories (albeit
with additional documentation) known for many years previ-
ous, perhaps the most singular achievement of Christopher
Hitchens’ 2001’s The Trial of Henry Kissinger was the un-
flinching insistence with which its author presented it to the
world without breaking character: there he was from Harper’s
to C-Span, always the messenger bringing to light the inves-
tigative fruits of what was by all portrayals a veritable jour-
nalistic coup.  For strategic reasons relating to just how it is
that the mainstream media functions, Hitchens’ game plan
for “selling” the book has been understandable enough, and
we do ourselves well  to forgive him of the theatrical excesses
his role as “dogged pursuer of the truth” has tended to take
on at times.

That said,  for those now thinking through the nuts and
bolts, merits, and larger purposes of the campaign to render
Kissinger accountable for his/his administrations’ actions, we
would do ourselves equally well not to  miss what is deeply
lacking in Hitchens’ effort.  As an indictment, then, Hitchens’
book was not simply wanting in the novelty of much of the
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basic factual information it presented itself to be unearthing,
but also in the rigor with which it specifically articulated the
nature of  the substantive legal claims that might be made
against the former Secretary of State and that of the  jurisdic-
tional setting within and through which such claims could be
brought.

As the most recent lawsuit against Kissinger—filed on
November 13, 2002 in the district court of Washington, D.C.—
indicates, these points are far from simply academic, with
ongoing efforts to bring Kissinger to justice through litiga-
tion arising at a quickening pace.  One interesting feature of
this latest suit, brought by 11  victims suffering human rights
abuses in the wake of Augusto Pinochet’s coup in Chile, are
the theories of liability upon which it is based.  As the Inter-
national Campaign Against Impunity notes, amongst other
things, “as a civil lawsuit, liability rests on…well-established
federal common law tort principles of third-party liability as
well as international law principles of aiding and abetting
and accomplice liability.”1   Alleging that Kissinger know-
ingly provided practical assistance and encouragement to
Pinochet’s regime prior to, during, and after the coup with
reckless disregard for the lives and well-being of the victims
and their families, the types of liability claimed serve to high-
light an important difference between Kissinger’s role in Latin
America and Southeast Asia where, as Nicole Barrett’s re-
cent legal assessment suggests, the most coherent criminal
claims against him on human rights grounds (at least for the
aerial bombings of Cambodia and Laos) would best be orga-
nized around a theory of command responsibility.2   Even
imagining ourselves outside of the immediate context of a
civil lawsuit, for many if not the majority of Kissinger’s al-
leged crimes outside of the Indochina wars, given their indi-
rect nature, efforts at prosecution would likely be hard pressed
to proceed on the grounds of this type of liability.  For this
reason the significance of the much less well-tested ground
of accomplice liability in international criminal law should
be apparent.  The below article is meant to provide a brief
overview of the elements of the relevant legal doctrine gov-
erning accomplice liability in the international criminal law
context and its specific application to Kissinger’s involve-
ment in Pinochet’s rise and consolidation of power in Chile.

The International Law of Accomplice Liability for
Human Rights Crimes

In a useful review of the “law of complicity” in interna-
tional criminal law, National University of Ireland Professor
of Human Rights Law, William Schabas, draws upon a range
of authorities from the Nuremberg Trials to the present-day
statute of the International Criminal Court (“ICC”) to define
the following three “elements” for the successful establish-
ment of the guilt of an accomplice:

° That a war crime or crime against humanity has been
committed.

° That the individual charged as an accomplice con-
tributed in “a material way to the crime.”

° That the individual charged as an accomplice in-

tended that the crime be committed or have been reckless as
to its commission.3

Considering each of these elements in Kissinger’s case
in the context of Chile, a number of complexities arise.  With
regard to the first element, two questions loom.  The first and
more obvious seems also the one more likely to be resolved
favorably:  whether proof of the principal offense exists.  That
there is considerable evidence of a range of atrocities carried
out by Pinochet’s regime following the overthrow of Chile’s
elected leader, Salvador Allende, is not in doubt, as can be
gleamed in summary form from the charge sheet attached to
Spain’s original extradition request for Pinochet himself which
counted amongst its claims the 58 individuals killed in the
immediate wake of the coup, the 68 prisoners summarily ex-
ecuted as part of the “Caravan of Death,” and the thousands
of victims tortured by Pinochet’s Defense Intelligence
(DINA).4  In addition to this, of course, there is the raw data
that exists in the range of human rights reports released con-
temporary with Pinochet’s rise and rule by the likes of the
Inter-American Commission on Human Rights and the United
Nations. Finally, there is also the Chilean government’s own
Truth and Reconciliation Commission instituted by the demo-
cratically elected government of President Aylwin in 1990.
That said, it is important to note that the existence of such
evidence for the purpose of establishing that “grave human
rights abuses” took place,  is distinct from whether it suffices
for the purposes of demonstrating the relevant categories of
principal offense to which Kissinger would have to be tied
under a theory of accomplice liability.

Assuming such a principal offense could be proven, how-
ever, we would further have to ask whether the perpetrator(s)
of the principal offense(s) would qualify as a legally suffi-
cient “other person” to whom Kissinger could be tied for the
purposes of the first element of accomplice liability.   This
would entail considering the location of such an offender along
the causal chain extending from the actual executor of the
crime, up through the direct chain of command ordering/ap-
proving the action within the Chilean military or intelligence
forces, on through the realm of political officialdom tied to
these forces, and finally through the tangle of U.S. govern-
ment institutions involved in “supporting” the regime, some
one(s) of which Kissinger would presumably be embedded
in.  Where legally meaningful responsibility for the principal
offense could not be assigned very high up the chain, it might
be that much more difficult to tie Kissinger (or, for that mat-
ter, any other U.S. official) to the predicate as an accomplice.
In Kissinger’s case it may even be the case that the sole crimi-
nally cognizable predicate offenses are those traceable to only
a very narrow range of individuals extremely high up in the
Chilean regime (say, perhaps, from Pinochet, himself, to
Manuel Contreras Sepulveda, the former Pinochet pupil and
army general who went on to assume a leading role in DINA).
I will return to this question  below in the discussion of the
culpability element in Schabas’ accomplice liability frame-
work.

Shifting to the second element in this framework, pre-
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vailing sources of authority leave unclear the more precise
meaning of the legal standard of “contributing in a material
way” to the principal offense at issue in the first element.  For
this reason, specifying what acts are sufficient to reach this
threshold is also a difficult task. For guidance Schabas mainly
discusses the International Criminal Tribunal for Yugoslavia’s
(ICTY) Prosecutor v. Tadic decision in clarifying that, at a
minimum, it does seem clear that there are both quantitative
and qualitative dimensions of the act(s) that would require
assessment.   In this vein the Tribunal ruled that the act(s)
would have to have had a direct and substantial effect on the
commission of the offense, with the meaning of “substantial”
being gathered from the wider case law to require a contribu-
tion that has an “in fact” effect on the commission such that
the criminal act would not have happened in the same way
had not the accused acted in the role (s)he assumed.  The
Tribunal elaborated on the legal test in this manner while at
the same time deliberately stopping  short of mandating a
higher threshold of “substantiality” that would have required
the accomplice’s to be an “indispensable element” for the acts
of the principal to have taken place.5

What exactly all of this means for Kissinger, of course,
is unclear.  In so far as such uncertainty exists, it is likely that
political pressures would work to insulate Kissinger from ju-
dicial scrutiny in a way Pinochet was not given the discretion
courts would have in setting thresholds for the operative le-
gal standards here enumerated.  Such thresholds would be
subject both to differential specification based on some ex-
plicitly different test as just indicated  and also other more
subtle mechanisms any judicial body would likely be acutely
aware of, depending on the identity of the accused, his/her
political prestige, and the power of his/her state.  That Kiss-
inger is an American official whose “crime” in Chile, most
generally and non-technically stated, is that of “supporting”
a repressive regime makes for a marked contrast to the
Pinochet prosecution where all the other differences of cir-
cumstance (a head of state; a military man; a “third world”
leader) made the characterization of his crimes—even at this
same level of non-technical generality—seem much more
easily described in terms of constructing and coordinating
the apparatus responsible for the actual execution of the re-
pression constituting the principal offenses at their most ir-
reducible level.   With this in mind, we can anticipate that
under a theory of accomplice liability the “materially con-
tribute” element would require a considerably high level of
“aiding and abetting” that likely be all the less reachable where
those specifying the thresholds and standards are partial to-
wards classifying US involvement in Chile in terms of “con-
structive engagement” rather than “support of repression.”
This potential obstacle could likely remain even if we were to
consider a prosecution from a more detail-oriented view since
there might be no way around the choice to classify actions
such as providing arms shipments, military training, or dip-
lomatic cover as the one rather than the other when the thou-
sands of miles between Washington and Santiago is more than
distance enough to reserve the defense that the choice was
based on the type of “mistaken judgment” that cannot help

but come into play when “making policy” at such a remove.
All of this only serves to emphasize the degree to which

questions about this second element of accomplice liability
would likely turn on (and beg) the considerations that go into
assessing Schabas’ third and final element—the culpability
of the accused. Here the test is that the accomplice’s act must
be carried out with the intent and with knowledge of the prin-
cipal perpetrator’s act.  Quoting from the commentary of the
International Law Commission’s draft Criminal Code,
Schabas notes that

the accomplice must “knowingly provide assistance to
the perpetrator of the crime.  Thus, an individual who pro-
vides some type of assistance to another individual without
knowing that this assistance will facilitate the commission of
a crime would not be held accountable.”6

Schabas further alludes to the ICTY’s Tadic decision stat-
ing that

there is a requirement of intent, which involves aware-
ness of the act of participation coupled with a conscious deci-
sion to participate by planning, instigating, ordering, com-
mitting, or otherwise aiding and abetting in the commission
of a crime.7

In the Tadic case the Tribunal drew on the Mauthausen
Concentration Camp prosecution in which the post war U.S.
military tribunal found that every official (government, mili-
tary, and civil) as well as every employee of the camp (whether
S.S. member, guard, or civilian) was criminally liable as an
accomplice to the murder of inmates at the camp through the
use of gas chambers. With regard to the culpability of these
individuals the thrust of the reasoning referred to the “im-
possibility” that any such individual could not have “acquired
a definite knowledge” about activities at the camp.8   A cru-
cial factor in resolving this set of facts in favor of holding the
various officials and camp administrators responsible seems
to have followed from the geography, so to speak, of the rela-
tionship between the accomplices, perpetrators, and victims.
In other words, it was the proximity of these various actors to
one another that eased the inference that the “impossibility”
of their not learning of the criminal activity in the camps
could serve as sufficient proxy for assuming their legal “knowl-
edge” for culpability purposes.  As the presiding U.S. mili-
tary tribunal noted, this was because of the fact of their  “be-
ing in control of, be[ing] employed in, or present in, or resid-
ing in” the very place where the crimes were happening.9

With respect to this third culpability element, then, a very
significant aspect of cases where such proximity is not avail-
able—whether in our own Kissinger example under a theory
of accomplice liability or in one, say, of a military official
under a theory of command responsibility—would seem to
be that relating to how permissive a court is likely to be in
reading the meaning of “being in control of” the facilities of
criminal action (whether camps, paramilitary marauders, or
whatever else). Without a sufficiently permissive reading of
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this notion of control (which may well be determined by the
“permissiveness” of a court’s political orientation) there might
be little way for this third element of accomplice liability to
function as a means by which to resolve the types of difficul-
ties mentioned above while discussing the uncertainties in
the second element of accomplice liability in Schabas’ frame-
work.   To restate this last point by way of a question, then,
we can ask the following: if a court is unwilling to  accept
U.S. policy makers as being “in control of” the Chilean re-
gime, given the distance between Washington and Santiago,
even assuming proof of Kissinger’s “awareness of the act of
participation,” would there be any point in seeking to couple
this  with a showing of “a conscious decision to participate
by planning, instigating, ordering, committing, or otherwise
aiding and abetting in the commission of a crime” (as per the
last citation from the Tadic case above)?  In such a scenario
how feasible would this be, especially, where additional ques-
tions like the following would persist:  was Kissinger know-
ingly providing assistance to the executors of the crime or
only the executive of a foreign government with whom the
U.S. had to have some (whether “constructive” or “mistake-
ridden”) policy for engagement?  Even if he was, was he “con-
sciously deciding” to provide such assistance as a means by
which to “participate” in the commission of their crimes, as
opposed to “consciously” deciding to “constructively engage”
them so they could be more easily “influenced” to reform
themselves or carry out some other legitimate function of the
institutions of which they were a part?

Applying the Standard To Kissinger’s Role in Pinochet’s
Chile

In the remainder of this article I will attempt to apply the
doctrine of accomplice liability, as formulated above, to the
facts—in so far as they can be assembled from presently de-
classified documents—of  American involvement in one of
the more vivid episodes in the narrative of Pinochet’s repres-
sion, the Caravan of Death.  The BBC summarizes the events
comprising the series of actions so named as follows:

For a few days in October 1973, a self-styled military
“delegation” toured provincial cities in northern and south-
ern Chile, killing dozens of political opponents of General
Augusto Pinochet’s September coup. Many of the victims of
what became known as the “Caravan of Death” had voluntar-
ily turned themselves into the military authorities. Prisoners
were taken from their cells and summarily executed, often
without the knowledge or consent of the local military
authorities…At least 72 people were killed and memories of
the “caravan” endure as one of the most notorious episodes
of human rights abuse during Chile’s military rule. Analysts
say the events set the seal on Chile’s long military dictator-
ship. The army unit traveled from town to town in a Puma
helicopter, armed with grenades, machine guns and
knives…The Puma landed in Cauquenes, La Serena, Copiapo,
Antofagasta, Calama in northern Chile and at least one south-
ern city. Officially, the delegation’s mandate had been to “re-

view the War Council proceedings for political prisoners in
the regions and bring procedures there in line with Santiago
standards.” Supporters of the campaign to bring General
Pinochet to justice for abuses during his 1973-1990 rule say
he had clear responsibility for the slaughter, sending a close
associate to head the “delegation.”10

That the operation involved the mass killing of opposi-
tion figures is not in doubt. However, exactly how it/its con-
stituent acts are best categorized as principal offenses depends
on relevant legal definitions in humanitarian and human
rights law. The most serious and likely possibility would be
to classify the principal crimes as Crime(s) Against Human-
ity, as per a definition like that which is used in the Rome
Statute of the International Criminal Court (ICC).  Under
Article 8 the Statute a  “crime against humanity”

means any of the following acts when committed as part
of a widespread or systematic attack directed against any ci-
vilian population, with knowledge of the attack:  (a) Murder;
(b) Extermination; (c) Enslavement, (d) Deportation or forc-
ible transfer of population; (e) Imprisonment or other severe
deprivation of physical liberty in violation of fundamental
rules of international law; (f) Torture; (g) Rape, sexual
slavery…(h) Persecution against any identifiable groups or
collectivity on political, racial, national, ethnic, cultural, re-
ligious, gender  as defined in paragraph 3, or other grounds
that are universally recognized as impermissible under inter-
national law…(i) Enforced disappearance of persons; (j) The
crime of apartheid; (k) other inhumane acts of a similar char-
acter intentionally causing great suffering, or serious injury
to body or to mental or physical health.11

The Caravan of Death would appear to be “widespread
and systematic” in two ways: first, in its own independent
capacity as a “campaign” of repression comprised of a series
of actions, similar in purpose and effect, and, second, in its
role as one part of the larger effort to eliminate political op-
position after Allende’s ouster.  Therefore, that there is good
reason for interpreting the individual human rights abuses as
crimes against humanity is substantial.  Given, the activities
of the Pinochet administration and the Chilean security forces
linked with it in carrying out the Caravan’s array of disap-
pearances, targeted assassination, extra-judicial killing, and
torture, it would appear that the regime’s actions, at a mini-
mum, would implicate violations enumerated under Article
8(a),(e),(f),(h),(i). and (k) of the ICC definition.

Turning to the other two elements of accomplice liability
outlined above, much of the effort to tie Kissinger to the Cara-
van in a legally meaningful way would depend on the status
of the available evidence.  Asking first about the third ele-
ment (because the second, as suggested, turns in crucial ways
upon whether the requisite culpability could be established)
for illustrative purposes we can consider the evidentiary sig-
nificance of two of the more important documents available
in the existing declassifications.

The first is a situation report from the U.S. Naval attaché
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Patrick Ryan, dated October 1, 1973. While its audience is
unclear (did it eventually reach the President’s inner circle?
Kissinger himself?), we can, nevertheless, take it as a proxy
for the type of information that would likely have been widely
available within the upper echelons of the various wings of
government concerned with the situation in Chile in the wake
of Allende’s ouster.  Under the subheading “Future” it reads
“The Chilean armed forces are acutely aware that their re-
sponsibilities did not terminate with the fall of the Marxist
government, but rather that they have just begun.  The road
back for Chile will be long and hard.”  While the section
goes on to specify these responsibilities in terms of dealing
with the “bankrupt treasury” and  “aspiring to goals which
are for the benefit of Chile, and not self-serving world Marx-
ism” one cannot help but hear the echoes of the pre-Allende
calls from then American ambassador to Chile, Edward Korry,
in September 1970 about the hazards of the country’s “going
Communist.”  Set out in a series of cables issued just before
Allende’s election, Korry’s views were most insistently con-
cerned less (as one might expect) with his ascension, as such,
then with the deficiencies of the military forces that were, as
a matter of course, assumed to be the ones who should take
responsibility for dealing with it.  Overall, then, not only does
Ryan’s report echo Korry’s in who it assumes the Nixon ad-
ministration should have been providing its “assistance” to
(putting aside, for the moment, whether this assistance itself
was assumed or should have been assumed to be improper in
a possibly criminal sense)  but, it also picks up from where
Korry’s cables left off in the knowledge it betrays of how the
administration perceived itself to be in need of actively fash-
ioning this “who” into a more suitable agent for utilizing the
assistance towards an end its configuration during that time
may not otherwise have been capable of allowing.  Like the
“historic responsibilities” (at the acknowledged price of pos-
sible bloodshed and civil war) that Korry predicted would
have to be taken on if Chile was to be “saved”12 Ryan, too,
understood that these ongoing responsibilities would extend
well into the future even after 1973, noting that  “[a]lthough
the coup is three weeks old we still live under martial law as
the Armed Forces continue to pursue…terrorist groups and
search for weapons caches.”13

While the sanitized language of Ryan’s report does not
openly concede that the administration was thinking itself to
be “knowingly providing assistance to the perpetrator of a
crime,” considered in the larger context of documents like
those issued by Korry explicitly testifying to what was well
understood about the bloody nature of the “historic responsi-
bility” the U.S. would have to “move faster” to ensure (see
note 12), it becomes impossible not to see what “pursuing
terrorist groups” must have been understood to entail by Ryan
as well as high officials in positions like the one Kissinger
was occupying.  At times the documents render this quite
explicit. For example, in one declassified Defense Intelligence
Agency (DIA) report the Agency makes plain its assessment
that the bombing of two homes in Santiago in early Novem-
ber 1977 was carried out by the Chilean military rather than
leftist forces as the regime was claiming at the time.  The

document, entitled “Covert Counter-subversive Activities in
Chile” goes on to note that using bombs was based on the
“conscious decision by the service intelligence chiefs that the
best way to deal with the safe house problem is  by blowing
them up, if possible, with the terrorist present” since “[a]rrests
and prosecutions would ‘take months.’”14     Though the acts
referred to are obviously outside of Kissinger’s period in of-
fice it is hardly outlandish to take the document to be an indi-
cator of what the highest levels of the U.S. administration
were apparently regarding as already having become com-
monplace.

Even short of locating analogous documents from
Kissinger’s own period,  we can see, at the least, this much:
that an understanding existed as to what “pursuing terror-
ists” meant, and that this is demonstrable not only as a mat-
ter of the types of logical inference policy-makers would have
been drawing, but also as a result of facts they were privy to.
This last point about the types of facts available to Kissinger
is illustrated by the second crucial document we can call at-
tention to here—a November 16, 1973 memo addressed to
Kissinger from Assistant Secretary of State, Jack Kubisch.
Entitled, “Chilean Executions,” the document’s final page
lists in table form the litany of abuses carried out by the new
regime in its self-described “state of siege in time of war” (a
description which Kubisch notes was the basis for the legal-
ity of the regime’s extra-judicial killings in its own eyes).
Included amongst the data is a figure of approximately 100
acknowledged executions noted as being available through
public sources, as well as the intelligence services’ own fig-
ure of 320. It is unlikely that the data available in this No-
vember 16 report suddenly appeared only after the Junta’s
October 24 announcement that “summary on-the-spot execu-
tions would no longer be carried out and that persons caught
in the act of resisting the government would henceforth be
held for military courts.”  Clearly a larger effort of monitor-
ing these developments was underway, as evidenced by the
access to the data from the “secret” source, as well as the
nuanced and acute awareness the document betrays about the
way in which the “oppressive image continues to plague” the
Chilean regime internationally (and by implication, an acute
awareness about why this was so).

Thus, even while the source of the larger number is
marked as “secret,” there is no doubt that both Kissinger and
the wider administration well understood what was happen-
ing in the two weeks after the coup, as the Caravan of Death
was rolling through the country and as the larger effort to
eliminate opposition was proceeding apace.  With regard to
this larger effort, in particular,  we can see how the Novem-
ber 16 document bears upon the nature of the culpability offi-
cials like Kissinger for events outside of the activities of the
Caravan itself.  Here I am referring to the document’s ac-
knowledgment that both its author and audience were aware
of the fact that “the state of siege measures would have to
remain in force for at least another eight months.”15  In light
of this awareness, it is quite remarkable (or perhaps more
accurately, quite expectable) that in the same breath Kubisch
can be found discussing with Kissinger both mass executions
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and also the Nixon administration’s new economic assistance
to Pinochet’s government.

Accordingly, the real question concerns whether the as-
sistance Kubisch describes (or for that matter, any other he
does not) is justifiably seen as an “act of participation” in the
killings of the Caravan of Death or any of the other abuses
the memo clearly documents (for example the detention of
the some 13,500 individuals it lists as  detained since the
coup). This, of course, is the central inquiry under the third
culpability element of accomplice liability as described above.
Several additional factual questions seem relevant here. Per-
haps most crucial amongst these is the way in which U.S. aid
would have continued to facilitate the creation of the institu-
tional capacity for executing the crimes Pinochet was coordi-
nating and directing in the manner the BBC article quoted
above briefly touches upon when it describes the claims of
those who now seek to bring Kissinger to justice. Undoubt-
edly, the most important such institutional agent was the
DINA.  As Human Rights Watch describes, it is widely un-
derstood that in the immediate aftermath of the coup “[m]ost
of the repression was carried out by [this] new entity, which
first emerged in October 1973.” Headed b y Contreras, DINA
“accrued enormous power, largely supplanting the intelligence
branches of the armed forces, until it was dissolved in 1977.”16

While the existing documents seem to leave unclear with what
specificity aid was earmarked, in particular,  to DINA, the
administration clearly knew that Pinochet’s regime had
charged the new entity with undertaking the work of the “state
of siege.”  For example, Kornbluh cites an April 1975 com-
munication to the Pentagon from the US military attaché,
stating that “[t]he apprehensions of many senior Chilean
military authorities regarding the possibility of DINA becom-
ing a modern-day Gestapo may  very well be coming to frui-
tion.”17

In this sense, one could suggest that it is hard to see how
the administration could not have but been aware that any
assistance it provided would be an “act of participation” based
on “a conscious decision to participate” given the inherent
risks of aiding and abetting the capacities of the agencies,
like DINA, executing the crimes—risks, moreover, which
were again  born out for decision makers in both logical in-
ference and in fact.   Here again, however, we should note
that with regard to this Pentagon communication, exactly what
if any effort would be needed to show that it signified a sort
of common knowledge within the Administration—as opposed
to a specific piece of paperwork that Kissinger actually read—
is not clear.

Whether, all of this means that the second “material
contribution” element of accomplice liability could also be
proven may be the most difficult question to answer.  This is
partly because of the tension in a Tadic-type test, as
described earlier—between its explicit “direct and substantial
effect” test, on the one hand, and the need to render it
workable in practical effect through elaborating a meaning of
“substantial” that would bring the test closer to an “in fact
effect” one (such that the criminal act would not have, in
fact, happened in the same way had not the accused acted
in the role (s)he assumed).  Thus, while not as strong as

something like the “indispensible element” reading of “sub-
stantial”, without documents explicitly testifying to a desire
to earmark aid and assistance specifically towards particular
attempts at assassination and extra-judicial killing of the type
comprising the  Caravan of Death and without more explicit
proof linking the contributions of the American accomplice
administration in which Kissinger was active to the ultimate
executors of the crimes (as opposed to intermediate actors
like politicians and diplomatic middlemen) in Chile, meet-
ing a  Tadic test elaborated under even the more lenient “in
fact” effect reading might become quite difficult.  This is be-
cause it grows increasingly hard to demonstrate that any given
criminal act would not have happened in the same way where
the target to which the “material contribution” must have
been made was an individual/institutional (set of) human
actor(s) with something like an independent will (or, at least,
one that was independent from that of the accomplice).  Since
such an actor would have always had ultimate sway over the
“way in which the act was made to happen,” this will always
make it possible to say that the act could have happened dif-
ferently (or not at all) since the independence of that will,
rather than the contribution made by the accomplice,   be-
comes the determining factor in the act’s having taken place.
(“After all,” a defense might always assert, “even if Kiss-
inger had not ensured that the Nixon administration ‘engage’
the Chilean regime, DINA could always have acquired the
capacity to take the actions it did by the regime simply pro-
curing other sources from which to build and equip its intel-
ligence wing appropriately”).  Ultimately, this determination
might hinge upon trying to show that the existence of DINA
itself (or the Chilean regime in general, in the larger argu-
ment) could not have been separated from the criminal acts it
was perpetrating. In other words, it might hinge upon show-
ing that neither did DINA have any other legitimate purpose
nor could the likes of Kissinger have believed it to have had
one, given the facts of its activities that were so well known
within the higher levels of the Nixon Administration.

Conclusion
As efforts continue to begin seriously translating the now

familiar (at least within certain circles) indictment of American
foreign policy for the “crime” of “supporting repressive regimes”
into legally cognizable wrongs, one cannot underestimate the
need for criminal liability doctrine to evolve accordingly.
Unfortunately, because traditional domestic systems of criminal
law are ill equipped for such a task  there is all the more reason
to draw where possible from  human rights and humanitarian
law.  In the case of bringing Henry Kissinger to justice for the
full range of his activities as a high official in the U.S.
government, the Pinochet precedent has led to just such a
result especially in maters jurisdictional as the assertion of the
doctrine of universal jurisdiction to ensnare the former Chilean
dictator within the Spanish judiciary first made possible.
Hopefully, this article will be useful in the ongoing effort to do
the same in matters relating to criminal responsibility doctrine.
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